
0

0

~: 26305065

311'9,cftl (~ - II) cpl colllf<?ill c:B"iftll '1tt11Ct ~ -
~.:C<?i Qcffil~G-1 '+fcA", tilctq''j '-{·ft-t<?i, 4~~~cfcilco * 1ffif ,

7jatars), 3Talala- 380015.

••~ ~~001 : Order-In-Appeal No ..AHM-SVTAX-000-APP-152-153-16-17

~ Date : 25.11.2016Gt a4 at ara Date of Issue ®q I 2--I / 6
Jl;ft' 3m ~@R. ~ (~-11) &RT -crrfur

Passed by Shri Uma Shanker Commissioner (Appeals-II)
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Arising out of Order-in-Original No AHM-SVTAX-000-JC-017 & 18 -15-16 Dated 20.01.2016

Issued by Assistant Commissioner, Div-V, Service Tax, Ahmedabad

31lll<ilcBctf cBT .=n+r :gq' -qm Name & Address of The Appellants

M/s. Ahmedabad Muncipal Corporation Ahmedabad
Ahmedabad

gr or#ha an?gr rig al{ ft anf 3fr uf@art at ar4la [fRa gar
aaT &­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcrrw:r~.1994 ~ tl"RT 86 cB" 3iafa 3r#ta at R9 cB" tfR=f ~ \Y[T~:-·

Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2ea 2flu 4ls #tr yen, ur zyen vi ara aft#ta mrnf@raw 3it. 2o, q #za
t:lffclc'.<il cbl-CJl'3°.:S, ~ "!TR, 316'-IGl<i!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) or4l4ta nzmferaw at f9ft rf@rm, 1994 #t err 86 (1) cB" 3iasfa 3rfl
hara Rzura681, 1994 fr 9 (4) a oiafa ~l::flfta" 1:f5l+t ~:tr- s B 'cfR ~ B ~
st ah+fl vi s arr fr sr4gr # f@4sg r@la at n{ st su# ,fat
#l aft a1Reg (sr vs min IR tf) 3ITT x-ITQ:f "lf ftTT:r x-12.TR B~ cl?T rll Ill 4"1 d
fer , cIBT a RR mm4fa 2tr a a <-lllllcfld * Terra fzr a mr a uiha ?a
~ cr; ~ B Gi61 WITcBx cfiT .,-t.r, 6lfJisf cfiT '1T1T 3iR wnm Tfm~ xim! 5 C'!ruf m~ cpl=[

% crITT xim! 1ooo/- ~~ 51.fr I ui var at lWT, 6lfJisf cfiT lWT 3iR wnm Tfm~
xim! 5 C'!ruf m 50 C'!ruf "c1"cn 61" "ITT xim! 5000/- ~ ~ 51.fr I Gi61 WITcBx cfiT lWT, 6lfJisf cfiT
'1T1T 3iR WITTIT Tfm~ xim! 50 C'!ruf "llT ~~ % cfITT xim! 10000/- ~ ~ 51.fr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribe~ under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- .
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, i~t~tlf.~rossed bank draft in favour of the Assistant Registrar of the
bench "cg" of the place where the bench of Tribunal is situated.
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(iii) ~fn:r 3l~ITT,:r,1994 ctr mxr 86 ·cf,i wr-t1Fmn ~ (2-c:) cFi 3iw@ 37fl ala
AWffclcfr, 1994 cfi frrw=r 9 (2-c:) cfi 3@<@ frr1oniwr lITTlf "C:ff .-tr.-7 it ctr \JCT wtr ~ ~ ml!:T
3rrp@,,~ "i3(qlcf Wei) (31i.frc;r) cfi 3ITT~ c!fi >ff-rm (0IA)(w fr #R 3tf) 3jk 'r
31gra, srr / Uq 3n4al 31rar an #aqr zyca, 3rfltq urn@raw at 3n)a at
a Re a sy arr?r (olo)# uf4 sf I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. ?.!~m:tmlmr ",xff[f@<l ~ 3lR'.rf.rir:r, 1975 c#r "!lfffi cR ~-1 cfi 3iw@ frrmfm ~
3TT'fR ·it~ 3TI~[ ~ '{-e:flR mmffi cfi 3T~ ctr ~fr[ '-Tx x'i 6.50/- trff cITT rtlllll&llf ~ f?:cnc
am at Reg1

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. v#tar gca, sure zyea vgi ha1as 3nf)#h1 nznf@rot (arffa4fen) Pzrrail, 1952 it mm=i
i;,rcr 3fxT fi~i?l-a- i:iPwIT cITT x-@l:rftm as a Rn#i al 3j aft en ansffa fan urar &1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. @am gra, ctr 35u gr«ca vi hara 341tr if)aw (4ea hf .wfrc;lr ell 'J-ffcfw!T Ji'
#a 3=qTz a/7a 3ff@If@zr, r&yy #t enr 39q h 3iai far(in-2) 3f@/1 2·&g(2y &ri f
~~) 1'?;-o-lfcn: of..oG.~o~'l:{ ;-jjf c!?r fcn:\'rn~' ~Q,Q,'l:{ cfTT 'Uffi O ell 3RfJ!cf~ cnT 3fr Wl$ .rf~ t "/ITTf
f1fa fr a& qa-fr5mr an3rfa, arr f zr ur bh 3iaifa srm Rssh arr 3rhf@Rx 2zr if@
au atz+v3if@ra rt

Mc4ta en yeas viarash 3-fc'fJfa " a=I'f.rr fcn!! arr gr;a " if far nfr­
(i) 'ttffi 1 sia ffffa «nu
(ii) rz 5ar RR a a{ na ·{ITT1"
(@ii) dz sur f1mattfer 6 ell 3-i~ ~ "-{clfcff

, arr aqra rg fna er hs mruefr («i. 2) 3@1f1a, 2014 h 3war t qa fn#
34/a)zr ,if@rnrth arrRaniararer 3r5ffvi J rcftc;{ c1i'r wx. c=it'rM 1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to tile stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) sr iaof i, s arr2gr h uf ar41 @awrarr si area 3rzrur ere z1 vs
ere=ease"yyf5@@@gt"a=as«ear-
10% "l'@l'flR<\lraITWJScfrtl {!t ,;<:(' "'1 .
4(1) In view of above, an appffil{ aga~~t~tl1is Jr!er shall lie before the Tribunal on
payment of 10% of the duty ctern~M~~~~y:Y en- duty and penalty are in dispute, or
penalty, where penalty alone is in ais~utf,i.,._": ,.,,~~ *
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3 F.No.: V2(ST)l96-197/A-II/2015-16

ORDER IN APPEAL

M/s. Ahmedabad Muriicipal Corporation; (AMC), Sardar Patel

Bhavan, Danapith, Ahmedabad (hereinafter referred to as 'the appellants')

have filed the present appeals against the following Orders-in-Original
(hereinafter referred to as 'impugned orders') passed by the Joint
Commissioner, Service Tax, Ahmedabad (hereinafter referred to as

adjudicating authority');

Sr. OIO No. OIO date Amount of Issue

No. demand involved

confirmed ()

1 AHM-SVTAX-000-JC-017-15-16 20.01.2016 28,65,868 Non-payment

of Service Tax

2 AHM-SVTAX-000-JC-018-15-16 20.01.2016 48,99,680 Non-payment
of Service Tax

0
2. The facts of the case, in brief, are that the appellants are engaged in
providing various taxable services like Selling of Space or Time Slots for

Advertisement, Renting of Immovable Property Services, Mandap Keeper

Service etc. and having Service Tax Registration number AAALA0024CST005.
In the course of CERA audit, it was noticed that the appellants have failed to
pay Service Tax for the financial year 2008-09 to 2012-13 correctly on

Mandap Keeper Service. In certain instance, it was noticed that the income
from the Mandap Keeper Service, shown in their books of accounts, was

higher than the income shown in the ST-3 returns filed with the department.
On being pointed out by the CERA, the appellants paid an amount of Z
19,53,884/- out of the total amount of Z 28,65,868/-, shown above,

Q pertaining to the period from 2008-09 to 30.06.2012. For the rest of the
amount, the appellants argued that Mandap Keeper Service provided by
them, are covered under negative list of services from 01.07.2012.

Therefore, two separate show cause notices dated 15.10.2013 were issued to
them which were adjudicated vide the above mentioned impugned orders by
the adjudicating authority. The adjudicating authority confirmed demand of
? 28,65,868/- and 48,99,680/- respectively under Section 73 of the

Finance Act, 1994 and ordered for appropriation of 19,53,884/-, paid by

the appellants, against the demand of ~28,65,868/-. He also ordered to pay

interest under Section 75 of the Finance Act, 1994 and imposed penalties

under Sections 77 and 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned orders the appellants have preferred
the present ag~he appellants have submitted that the adjudicating
author, f€Raj8appreciate the facet that service Tax was not levableI% ·'on the al#ojnsscqletedy them. The appellants argued that the Mandap
Keeper $et ice;pi6video"y them, are covered under negative list as the

es €.5 =]
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4 F.No.: V2(ST)196-197/A-II/2015-16

premises were not provided to any business entity. The service was provided
to religious body, educational body, residential accommodation such as
hostels, tents and land used for educational sports, circus, entertainment etc.
They further stated that under the ledger head of Rent of Service from
Mandap Keeper, even the incomes which were not liable for Service Tax, had
been included in the same head and considered as taxable income during the

CERA audit. They requested to set aside the impugned orders as the

demands are barred by limitation.

4. Personal hearing in the matter was granted and held on 04.11.2016.

Shri Nazim F, Rajaiwala, Chartered Accountant, appeared before me and
reiterated the contents of appeal memo. He stated that he would submit
details of accounting but when it was pointed out that the show cause notices
were issued in 2013 and why he has not submitted the same in last year, he

was unable to furnish any reply.

5. I have carefully gone through the facts of the case on records,

grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal hearing.

6. I find that the appellants have not doubted the taxability of the case

and that is the reason why they have paid an amount of ~ 19,53,884/­

during the course of audit. However, they have paid the said tax for the
period upto 30.06.2012 stating that from 01.07.2012, the service was
included in negative list where non business entity is involved. They claimed
that their customers were not business entity. However, they have not
submitted any documentary evidence in support of their claim. Mere stating

that their service was directed to religious body, educational body, residential
accommodation such as hostels, tents and land used for educational sports,
circus, entertainment etc. will not sail them through unless they submit
documentary proof to support their claim. In the impugned orders, the
adjudicating authority quoted the same thing that the verbal statement of
the appellants is not supported by any document. They have argued before
me that under the ledger head of Rent of Service from Mandap Keeper, even
the incomes which were not liable for Service Tax, had been included in the
same head and considered as taxable income during the CERA audit. Once
again their claim is devoid of any supporting documents. The learned

representative of the appellants, Shri Nazim F, Rajaiwala, should know it
very well that mere accusing that the impugned orders are wrong will not

help them any way unless")',5Will~$,gentary evidence in support of
near oa. ere aemwonif6%i"-iii%per ease s he er­s .
of law. Therefore, in absen ·e $] affy docujeep ary evidence, I am unable to
accept the argument of the L~ '..""~Ila~ -!.~,8Jider the impugned order to be
legally correct. ,"* ~H•.t:.t:•\:~
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5 F.No.: V2(ST)196-197/A-II/2015-16

..
7. In view of above, I do not'find any reason to interfere in the impugned
orders and reject the appeals filed by the appellants.

8. The appeals filed by the appellant stand disposed off in above terms.

a0a390
(3a ias)

31rg (3r4lea - II)

CENTRAL EXCISE, AHMEDABAD. .
ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Ahmedabad Municipal Corporation (AMC),

Sardar Patel Bhavan, Danapith,

Ahmedabad- 380 001

Copy to:

The Chief Commissioner, Central Excise, Ahmedabad.

The Commissioner, Service Tax, Ahmedabad.

The Joint Commissioner, Service Tax, Ahmedabad. -

The Dy./Asst. Commissioner, Service Tax, Division-V, Ahmedabad.
The Asst. Commissioner(System), Service Tax Hq, Ahmedabad.
Guard File.
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